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Throughout California’s history, local legislative bodies have played a vital role in bringing
participatory democracy to the citizens of the state. Local legislative bodies - such as boards,
councils and commissions - are created in recognition of the fact that several minds are better than
one, and that through debate and discussion, the best ideas will emerge. The law which guarantees
the public’s right to attend and participate in meetings of local legislative bodies is the Ralph M.
Brown Act.

While local legislative bodies generally are required to hold meetings in open forum, the Brown
Act recognizes the need, under limited circumstances, for these bodies to meet in private in order
to carry out their responsibilities in the best interests of the public. For example, the law contains a
personnel exception based on notions of personal privacy, and a pending litigation exception based
upon the precept that government agencies should not be disadvantaged in planning litigation
strategy. Although the principle of open meetings initially seems simple, application of the law to
real life situations can prove to be quite complex.

The purpose of this pamphlet is to provide a brief description of the Brown Act, along with a
discussion of court decisions and opinions of this office that add to our understanding by applying
it in specific factual contexts. We hope this pamphlet will assist both public officials and those

who monitor the performance of local legislative bodies to minimize and resolve disputes over
interpretations of the Brown Act. In recent years, both the California Supreme Court and the
courts of appeal have recognized the benefit of pamphlets issued by our office. This recognition by
the courts, along with many favorable comments from members of the public, strengthens our
resolve to continue producing reliable informational materials on the Brown Act and other
California laws. Publication of these materials constitutes a tradition of service that we value
greatly.

Ideas and suggestions for future editions of this pamphlet are welcomed and should be addressed to
the editor.

Sincerely,

BILL LOCKYER
Attorney General

1300 I Street ¢ Suite 1740 ¢ Sacramento, California « 95814



Table of Contents

INTRODUCTION

SUMMARY OF KEY BROWN ACT PROVISIONS

L. PURPOSE AND SCOPE

II. BODIES SUBJECT TO THE BROWN ACT

1. Local Agencies
2. Legislative Bodies
A. Governing Bodies
B. Subsidiary Bodies
C. Private or Nonprofit Corporations and Other Entities
D. Hospital Lessees

I.  MEETING DEFINED

1. Face to Face Meetings
A. Conferences and Retreats
B. Other Public Meetings
C. Meetings of Other Legislative Bodies
D. Social or Ceremonial Occasions
2. Serial Meetings
3. Individual Contacts Between Members of the

Public and Board Members
4. Teleconference Meetings

5. Writings as Meetings

10
10
11

11

13

14

15



IV.

1.

Table of Contents
(Continued)

NOTICE AND AGENDA REQUIREMENTS
Regular Meetings

A. Agenda Requirement

B. Exceptions to Agenda Requirements

C. Public Testimony

Special Meetings

Emergency Meetings

Closed Sessions

A. Agenda Requirement

B. Oral Announcement Prior to Closed Sessions
C. Report at the Conclusion of Closed Sessions
Adjournments and Continuances

Location of Meetings

Special Procedures Regarding Taxes and Assessments

RIGHTS OF THE PUBLIC

PERMISSIBLE CLOSED SESSIONS

Introduction

A. Narrow Construction

B. Semi-Closed Meetings

C. Secret Ballots

D. Confidentiality of Closed Session

i

15
16
16
18
18
20
20
21
21
22
24
25
25
27
27
30
30
30
31

31
31



Table of Contents
(Continued)

2. Authorized Exceptions

A. Personnel Exception
B. Pending Litigation and the Attorney-Client Privilege

(1)  Historical Background
(2)  Pending Litigation Exception

C. Real Property Negotiations Exception
D.  Labor Negotiations Exception
E. Public Security Exception
F. License Application Exception
3. Minute Book

VII. PENALTIES AND REMEDIES FOR VIOLATION OF THE ACT
1. Criminal Penalties
2. Civil Remedies
A. Injunctive, Mandatory or Declaratory Relief
B. Voidability of Action
C. Attorney Fees
APPENDIX A
TIME DEADLINES

APPENDIX B

THE RALPH M. BROWN ACT

iii

36
37

41
42
43
43
43
43
44
44
44
45
46
48
48
49

50



Table of Contents

(Continued)
Page
TABLE OF AUTHORITIES 83
Cases 83
Statutes 86
Attorney General Opinions 90

Other Authorities 92

v



INTRODUCTION

This pamphlet concerns the provisions of the Ralph M. Brown Act, which govern open meetings for
local government bodies. The Brown Act is contained in section 54950 et seq. of the Government
Code. Accordingly, all statutory references in this pamphlet are to the Government Code unless
otherwise noted. The pamphlet contains a table of contents, which may also serve as a topical outline
for the reader. The pamphlet also includes a brief summary of the main provisions of the Brown Act,
along with references to the appropriate Government Code sections and chapters of the text. The text
includes a discussion of the law along with tips on how the law should be applied in particular
situations. Numerous references are made to legal authorities throughout the text. A copy of the
Brown Act in its entirety is set forth in the appendix to the pamphlet. Lastly, the pamphlet contains
a table of authorities so that the reader can determine all of the places in the text where references are
made to a particular authority.

In preparing this pamphlet, we relied on a variety of legal resources. Appellate court cases were
consulted and are cited throughout the pamphlet. While most of the more significant cases are
discussed, this pamphlet is not intended to be a compendium of all court cases in this area. In addition,
we drew upon published opinions and unpublished letter opinions issued by this office. Attorney
General opinions, unlike appellate court decisions, are advisory only and do not constitute the law of
the state. However, with respect to the Brown Act, the courts have frequently adopted the analysis of
Attorney General opinions, and have commented favorably on the service afforded by those opinions
and this pamphlet. (Bell v. Vista Unified School Dist. (2000) 82 Cal.App.4th 672; Freedom
Newspapers v. Orange County Employees Retirement System (1993) 6 Cal. 4th 821, 829.)

Published opinions are cited by volume and page number (e.g., 32 Ops.Cal.Atty.Gen. 240 (1958)).
Unpublished letter opinions are cited as indexed letters by year and page number (e.g., Cal.Atty.Gen.,
Indexed Letter, No. IL 76-201 (October 20, 1976).) Published opinions are available through law
libraries and some attorneys’ offices. As a general rule, indexed letters are available only in the Office
of the Attorney General. Copies may be obtained by a request to the Public Inquiry Unit of the Office
of the Attorney General.

If you have specific questions or problems, the statutes, cases and opinions should be consulted. You
also may wish to refer the matter to the attorney for the agency in question, a private attorney or the
district attorney.

The pamphlet is current through January 2002 with respect to statutes, case law, and Attorney General
opinions.



SUMMARY OF KEY BROWN ACT PROVISIONS

COVERAGE

PREAMBLE:

Public commissions, boards, councils and other legislative
bodies of local government agencies exist to aid in the conduct
of the people’s business. The people do not yield their
sovereignty to the bodies that serve them. The people insist on
remaining informed to retain control over the legislative bodies
they have created.

GOVERNING BODIES:

Includes city councils, boards of supervisors, and district
boards. Also covered are other legislative bodies of local
government agencies created by state or federal law.

SUBSIDIARY BODIES:

Includes boards or commissions of a local government agency
as well as standing committees of a legislative body. A
standing committee has continuing subject matter jurisdiction
or a meeting schedule set by its parent body. Less-than-a-
quorum advisory committees, other than standing committees,
are exempt.

54950 Ch. 1
54952(a) Ch. 1 &I
54952(b) Ch. 1I

PRIVATE OR NONPROFIT CORPORATIONS OR ENTITIES:

Covered only if:

a. A legislative body delegates some of its
functions to a private corporation or entity; or

54952(c)(1)(A)  Ch. I

b. If a legislative body provides some funding toa 54952(c)(1)(B)

private corporation or entity and appoints one of
its members to serve as a voting member of
entity’s board of directors.

vi



MEETING DEFINED

INCLUDES:

Any gathering of a quorum of a legislative body to discuss or
transact business under the body’s jurisdiction; serial meetings
are prohibited.

EXEMPTS:

(1) Individual contacts between board members and
others which do not constitute serial meetings;

(2) Attendance at conferences and other gatherings
which are open to public so long as members of
legislative bodies do not discuss among
themselves business of a specific nature under
the body’s jurisdiction;

3) Attendance at social or ceremonial events
where no business of the body is discussed.

LOCATIONS OF MEETINGS:

A body must conduct its meetings within the boundaries of its
jurisdiction unless it qualifies for a specific exemption.

TELECONFERENCE MEETINGS:

Teleconference meetings may be held under carefully defined
conditions. The meeting notice must specifically identify all
teleconference locations, and each such location must be fully
accessible to members of the public.

PUBLIC RIGHTS

PUBLIC TESTIMONY:

54952.2

54952.2(c)(1)

54952.2(¢c)(2),
(3) and (4)

54952.2(c)(5)

54954

54953

Public may comment on agenda items before or during 54954.3

consideration by legislative body. Time must be set aside for
public to comment on any other matters under the body’s
jurisdiction.

vil

Ch. 111

Ch. 111

Ch. IV

Ch. 111

Ch.IV&V



NON-DISCRIMINATORY FACILITIES:

Public may insist that meetings not be conducted in a facility
that excludes persons on the basis of their race, religion, color,
national origin, ancestry, or sex, or that is inaccessible to
disabled persons, or where members of the public may not be
present without making a payment or purchase.

COPY OF RECORDING:

Public may obtain a copy, at cost, of an existing tape recording
made by the legislative body of its public sessions, and to listen
to or view the body’s original tape on a tape recorder or
viewing device provided by the agency.

PUBLIC VOTE:

All votes, except for those cast in permissible closed session,
must be cast in public. No secret ballots, whether preliminary
or final, are permitted.

CLOSED MEETING ACTIONS/DOCUMENTS:

At an open session following a closed session, the body must
report on final action taken in closed session under specified
circumstances. Where final action is taken with respect to
contracts, settlement agreements and other specified records,
the public may receive copies of such records upon request.

TAPING OR BROADCASTING:

Meetings may be broadcast, audio-recorded or video-recorded
so long as the activity does not constitute a disruption of the
proceeding.

CONDITIONS TO ATTENDANCE:

Public may not be asked to register or identify themselves or to
pay fees in order to attend public meetings.

PUBLIC RECORDS:

Materials provided to a majority of a body which are not
exempt from disclosure under the Public Records Act must be
provided, upon request, to members of the public without
delay.

viil

54961

54953.5

54953(c)

54957.1

54953.5;
54953.6

54953.3;
54961

54957.5

Ch.V

Ch. V

Ch. VI

Ch.1V,V &
VI

Ch. V

Ch. V

Ch. V



REQUIRED NOTICES AND AGENDAS

REGULAR MEETINGS:

Agenda containing brief general description (approximately
twenty words in length) of each matter to be considered or
discussed must be posted at least 72 hours prior to meeting.

SPECIAL MEETINGS:

Twenty-four hour notice must be provided to members of
legislative body and media outlets including brief general
description of matters to be considered or discussed.

EMERGENCY MEETINGS:

One hour notice in case of work stoppage or crippling
disaster.

CLOSED SESSION AGENDAS:

All items to be considered in closed session must be described
in the notice or agenda for the meeting. A model format for
closed-session agendas appears in section 54954.5. Prior to
each closed session, the body must orally announce the subject
matter of the closed session. If final action is taken in closed
session, the body generally must report the action at the
conclusion of the closed session.

AGENDA EXCEPTION:

Special procedures permit a body to proceed without an agenda
in the case of emergency circumstances, or where a need for
immediate action came to the attention of the body after posting
of the agenda.

54954.2

54956

54956.5

54954.2;
54954.5;
54957.1 and
54957.7

54954.2(b)

Ch. IV

Ch. IV

Ch. IV

Ch. IV

Ch. IV



CLOSED-SESSION MEETINGS

PERSONNEL EXEMPTION:

The body may conduct a closed session to consider
appointment, employment, evaluation of performance,
discipline or dismissal of an employee. With respect to
complaints or charges against an employee brought by another
person or another employee, the employee must be notified, at
least 24 hours in advance, of his or her right to have the hearing
conducted in public.

PENDING LITIGATION:

A body may meet in closed session to receive advice from its
legal counsel concerning existing litigation, initiating litigation,
or situations involving a significant exposure to litigation. The
circumstances which constitute significant exposure to
litigation are expressly defined in section 54956.9(b)(3).

LABOR NEGOTIATIONS:

A body may meet in closed session with its negotiator to
consider labor negotiations with represented and unrepresented
employees. Issues related to budgets and available funds may
be considered in closed session, although final decisions
concerning salaries of unrepresented employees must be made
in public.

REAL PROPERTY NEGOTIATIONS:

A body may meet in closed session with its negotiator to
consider price and terms of payment in connection with the
purchase, sale, exchange or lease of real property.

REMEDIES AND SANCTIONS

CIVIL REMEDIES:

Individuals or the district attorney may file civil lawsuits for
injunctive, mandatory or declaratory relief, or to void action
taken in violation of the Act.

Attorneys’ fees are available to prevailing plaintiffs.

54957

54956.9

54957.6

54956.8

54960;
54960.1

54960.5

Ch. VI

Ch. VI

Ch. VI

Ch. VI

Ch. VII



CRIMINAL SANCTIONS:

The district attorney may seek misdemeanor penalties against 54959 Ch. VII
a member of a body who attends a meeting where action is

taken in violation of the Act, and where the member intended

to deprive the public of information which the member knew

or has reason to know the public was entitled to receive.

X1



CHAPTER L.

PURPOSE AND SCOPE

The Ralph M. Brown Act (Gov. Code, § 54950 et seq., hereinafter “the Brown Act,” or “the Act”)
governs meetings conducted by local legislative bodies, such as boards of supervisors, city councils
and school boards. The Act represents the Legislature’s determination of how the balance should be
struck between public access to meetings of multi-member public bodies on the one hand and the need
for confidential candor, debate, and information gathering on the other. As the rest of this pamphlet
will indicate, the Legislature has established a presumption in favor of public access. As the courts
have stated, the purpose of the Brown Act is to facilitate public participation in local government
decisions and to curb misuse of the democratic process by secret legislation by public bodies. (Cohan
v. City of Thousand Oaks (1994) 30 Cal. App.4th 547, 555.) To these ends, the Brown Act imposes an
“open meeting” requirement on local legislative bodies. (§ 54953 (a); Boyle v. City of Redondo Beach
(1999) 70 Cal.App.4th 1109, 1116.)

However, the Act also contains specific exceptions from the open meeting requirements where
government has a demonstrated need for confidentiality. These exceptions have been construed
narrowly; thus if a specific statutory exception authorizing a closed session cannot be found, the matter
must be conducted in public regardless of its sensitivity. (§ 54962; Rowen v. Santa Clara Unified
School District (1981) 121 Cal.App.3d 231, 234; 68 Ops.Cal. Atty.Gen. 34, 41-42 (1985).)

Where matters are not subject to a closed meeting exception, the Act has been interpreted to mean that
all of the deliberative processes by legislative bodies, including discussion, debate and the acquisition
of information, be open and available for public scrutiny. (Sacramento Newspaper Guild v.
Sacramento County Bd. of Suprs. (1968) 263 Cal. App.2d 41; 42 Ops.Cal. Atty.Gen. 61, 63 (1963); 32
Ops.Cal.Atty.Gen. 240 (1958).) The Act only applies to multi-member bodies such as councils,
boards, commissions and committees since, unlike individual decision makers, such bodies are created
for the purpose of reaching collaborative decisions through public discussion and debate.

A host of provisions combine to provide public access to the meetings of legislative bodies. For
example, the times and dates of all meetings must be noticed and an agenda must be prepared
providing a brief general description of all matters to be discussed or considered at the meeting. (§§
54954, 54954.2.) As a precondition to attending the meeting, members of the public may not be asked
to provide their names. (§ 54953.3.) While in attendance, members of the public may make video or
audio recordings of the meeting. (§ 54953.5.) As a general rule, information given to a majority of the
members of the legislative body in connection with an open meeting must be equally available to
members of the public. (§ 54957.5.) Before or during consideration of each agenda item, the public
must be given an opportunity to comment on the item. (§ 54954.3(a).)

" All statutory references are to the Government Code except as otherwise indicated.
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While the Act creates broad public access rights to the meetings of legislative bodies, it also recognizes
the legitimate needs of government to conduct some of its meetings outside of the public eye. Closed-
session meetings are specifically defined and are limited in scope. They primarily involve personnel
issues, pending litigation, labor negotiations and real property acquisitions. (§§ 54956.8, 54956.9,
54957, 54957.6.) Each closed-session meeting must be preceded by a public agenda and by an oral
announcement. (§§ 54954.2, 54957.7.) When final action is taken in closed session, the legislative
body may be required to report on such action. (§ 54957.1.)

The following chapters contain a more detailed discussion of the persons governed by the Act, the
notice and agenda requirements, access rights of the public, limitations on closed sessions and
available remedies for violation of the Act.

CHAPTER II.

BODIES SUBJECT TO THE BROWN ACT

The Brown Act applies to the “legislative bodies” of all local agencies in California, e.g., councils,
boards, commissions and committees. (§§ 54951, 54952.) In addition, any person elected to serve as
a member of a legislative body who has not assumed the duties of office shall conform his or her
conduct to the requirements of the Act, and shall be treated for purposes of enforcement of the Act as
ifhe or she had already assumed office. (§ 54952.1; see, 216 Sutter Bay Associates v. County of Sutter
(1997) 58 Cal. App.4th 860.)

The Act does not apply to individual decision makers who are not elected or appointed members of
legislative bodies such as agency or department heads when they meet with advisors, staff, colleagues
or anyone else. Similarly, the Act does not apply to multi-member bodies which are created by an
individual decision maker. (75 Ops.Cal. Atty.Gen. 263, 269 (1992); 56 Ops.Cal. Atty.Gen. 14, 17
(1973).) However, where a body directs or authorizes a single individual to appoint a body, it would
probably be subject to the Act. (Frazer v. Dixon Unified School District (1993) 18 Cal. App.4th 781,
793; International Longshoremen’s & Warehousemen’s Union v. Los Angeles Expert Terminal, Inc.
(1999) 69 Cal.App.4th 287, 297.) Boards and commissions that are created by statute or ordinance
are subject to the Act even if they are under the jurisdiction of an individual department head.

A single individual acting on behalf of an agency is not a “legislative body” since the definition of that
term connotes a group of individuals. Thus, a hearing officer, functioning by himself or herself in an
employee disciplinary hearing, is not a legislative body (Wilson v. San Francisco Mun. Ry. (1973) 29
Cal.App.3d 870, 878-879), nor is an individual city councilmember screening candidates for a vacant
city office. (Cal. Atty.Gen., Indexed Letter, No. IL 76-181 (September 13, 1976).)



The Act applies to the meetings of “legislative bodies” of “local agencies.” An understanding of each
of these terms is necessary in order to properly apply the provisions of the Act to individual situations.
These terms will be discussed in the following sections.

1.

Local Agencies

Local agencies include all cities, counties, school districts, municipal corporations, special
districts, and all other local public entities. (§ 54951.) The first determination one must make
in assessing the applicability of the Act is whether the agency is local in nature. If the agency
is essentially local in character, it is probably subject to the Act. (§ 54951.) If, however, the
agency is a multi-member state body, the Bagley-Keene Act applies. (§ 11120 et seq.) The
fact that an agency is created by state or federal law, rather than local ordinance, does not mean
that the agency is not essentially local in character. (§ 54952(a).) Factors in assessing the local
versus state character of a body may include: the geographical coverage of the agency, the
duties of the agency, provisions concerning membership and appointment, or the existence of
an oversight agency.

The issue of whether an agency is local or state in character was addressed in Torres v. Board
of Commissioners (1979) 89 Cal.App.3d 545, in the context of determining whether a housing
authority was subject to the Act. The court stated:

“While a housing authority may be a state agency for some purposes .
.. if it is within the Brown Act’s definition of a local agency, it is simply not
included within the State Act. We hold that a housing authority created by
Health and Safety Code section 34200 et seq. is included within the statutory
definition of a local agency under the Brown Act in that it is either an ‘other
local public agency’ or a ‘municipal corporation’ or both, as those terms are
used in Government Code section 54951. ... The term ‘municipal corporation’
is broader than the term ‘city,” particularly when the term ‘city’ already appears
in the applicable statute. . . . In order to give meaning to the term ‘municipal
corporation’ in Government Code section 54951 we hold that such term is not
restricted to its technical sense of a ‘city,” general law or charter, but rather
includes such entities as housing authorities. . . . In addition, a housing
authority is local in scope and character, restricted geographically in its area of
operation, and does not have statewide power or jurisdiction even though it is
created by, and is an agent of, the state rather than of the city or county in
which it functions. . . .

“Furthermore, as perceptively noted by the trial court, the placement of
Government Code section 11120 and its history is some persuasive indication
that the State Act was meant to cover executive departments of the state
government and was not meant to cover local agencies merely because they
were created by state law. A housing authority is no more a state agency under



these acts than is a city or a county. The fact that such entities from time to
time administer matters of state concern may make them state agents for such
purposes but not state agencies under the open meeting acts.” [Citations
omitted.] (Torres v. Board of Commissioners (1979) 89 Cal.App.3d 545, 549-
550.)

The Act has also been found to apply to an air pollution control district (71 Ops.Cal. Atty.Gen.
96 (1988)), a regional open space district (73 Ops.Cal. Atty.Gen. 1 (1990), and to such other
local bodies as area and local voluntary health planning agencies (Cal.Atty.Gen., Indexed
Letter, No. IL 72-79 (April 4, 1979).) The Act is a matter of statewide concern and, therefore,
applies equally to charter and general law cities. (San Diego Union v. City Council (1983) 146
Cal.App.3d 947, 957.)

The Act does not apply to the judicial branch of government or boards and commissions which
are an adjunct to the judiciary. (See Cal.Atty.Gen., Indexed Letter, No. IL 75-109 (June 3,
1975); Cal.Atty.Gen., Indexed Letter, No. IL 62-46 (May 15, 1962); Cal. Atty.Gen., Indexed
Letter, No. IL 60-16 (February 14, 1960).) This office has also concluded the Act is not
applicable to county central committees of a political party because they are neither public
entities nor are they included in any of the special statutory provisions of the Act. (59
Ops.Cal. Atty.Gen 162, 164 (1976).)

Legislative Bodies

Having concluded that the Act applies to bodies that are “local” in character, we turn now to
a discussion of the requirement that such local bodies qualify as “legislative bodies” within the
meaning of the Act. The term “legislative body” is not used in its technical sense in the Act.
(§ 54952.) The Act’s application is not limited to boards and commissions insofar as they
perform “legislative” functions. Bodies that perform actions which are primarily executive or
quasi-judicial in nature are also subject to the Act as well. (61 Ops.Cal. Atty.Gen. 220 (1978);
57 Ops.Cal.Atty.Gen. 189 (1974).)

In the past, the different types of bodies covered by the Act were set forth in several
Government Code sections. This approach led to confusion with respect to the
interrelationship between these sections and exemptions contained within them. (Freedom
Newspapers v. Orange County Employees Retirement System (1993) 6 Cal.4th 821.) In 1994,
the Legislature amended the Act to consolidate, into a single section, all of the provisions
defining those bodies that are subject to the Act’s requirements. (§ 54952.) By so doing, the
Legislature hoped to clarify the definitions and the exemptions contained in them.

Below is a discussion of the various types of bodies that are defined as “legislative bodies” for
purposes of the Act.



Governing Bodies

The governing bodies of local government agencies are the most basic type of body
subject to the Act’s requirements. These include the board of supervisors of a county,
the city council of a city or the governing board of a district. (§ 54952(a).) In addition,
the Act expressly applies to local bodies created by state or federal statute.
(§54952(a).) The board of directors for a joint powers authority would be covered as
a governing body of a local agency; joint powers authorities are also covered because
they are created according to a procedure established by state law. (§ 6500 et seq.)

Subsidiary Bodies

Any board, commission, committee or other body of a local agency created by charter,
ordinance, resolution or formal action of a legislative body is itself a legislative body.
(§ 54952(b).) Generally, this is the case regardless of whether the body is permanent
or temporary, advisory or decisionmaking. However, there is a specific exemption for
an advisory committee which is comprised solely of less than a quorum of the members
of the legislative body that created the advisory body. (§ 54952(b).) This exception
does not apply if the advisory committee is a standing committee. (§ 54952(b).) A
standing committee is a committee which has continuing jurisdiction over a particular
subject matter (e.g., budget, finance, legislation) or if the committee’s meeting
schedule is fixed by charter, ordinance, resolution or other formal action of the
legislative body that created it. (See examples, infra, p. 6.)

The term “formal action” is used twice in section 54952(b) in connection with advisory
committees and standing committees. The term “formal action of a legislative body”
appears to be a term intended to distinguish between the official actions of the body
and the informal actions of particular board members. For example, in Joiner v. City
of Sebastopol (1981) 125 Cal.App.3d 799, 805, the court concluded that the city
council had taken formal action by designating two of its members to sit on an advisory
committee and establish the committee’s agenda, even though the council did not act
by formal resolution. Similarly, in Frazer v. Dixon Unified School District (1993) 18
Cal. App.4th 781, 792-793, the court indicated that a school board’s authorization to the
superintendent to appoint a committee under specified circumstances constituted a
creation of an advisory committee by formal action of the board. “Formal action of a
legislative body” is not limited to a formal resolution or a formal vote by the body.

When a legislative body designates less than a quorum of its members that does not
constitute a standing committee to meet with representatives of another legislative body
to exchange information and report back to their respective bodies, a meeting between
the representatives would be exempt from the Act. (Joiner v. City of Sebastopol
(1981) 125 Cal.App.3d 799, 805.) However, if a legislative body designates
less than a quorum of its members to meet with representatives of another legislative



body to perform a task, such as the making of a recommendation, an advisory
committee consisting of the representatives from both bodies would be created. Such
a committee would be subject to the open meeting and notice provisions of the Act.
(Joiner v. City of Sebastopol (1981) 125 Cal.App.3d 799, 805.) The fact that the
advisory committee was contingent upon the second body’s compliance does not
detract from the conclusion that the creation of the committee must be attributed to the
first body’s action. (Joiner v. City of Sebastopol (1981) 125 Cal.App.3d 799, 805.)

The following illustrates how section 54952(b) operates. A city council creates four
bodies to address various city problems.

. Commission comprised of councilmembers, the city manager and interested
citizens: This committee is covered by the Act because there is no exemption
for it regardless of whether it is decisionmaking or advisory in nature.

. Advisory committee comprised of two councilmembers for the purpose of
reviewing all issues related to parks and recreation in the city on an ongoing
basis: This committee is a standing committee which is subject to the Act’s
requirements because it has continuing jurisdiction over issues related to parks
and recreation in the city.

. Advisory committee comprised of two city councilmembers for the purpose of
producing a report in six months on downtown traffic congestion: This
committee is an exempt advisory committee because it is comprised solely of
less than a quorum of the members of the city council. It is not a standing
committee because it is charged with accomplishing a specific task in a short
period of time, i.e., it is a limited term ad hoc committee.

. Advisory committee comprised of two councilmembers to meet on the second
Monday of each month pursuant to city council resolution: This committee is
subject to the Act as a standing committee because its meeting schedule is fixed
by the city council.

Private or Nonprofit Corporations and Other Entities

Under specified circumstances, meetings of boards, commissions, committees or other
multimember bodies that govern private corporations or other entities may become
subject to the open meeting requirements of the Act. Ordinarily, these private
corporations or other entities will be nonprofit corporations. In some instances, they
are created by the governmental entity to support the efforts of the governmental entity.
Other times they are privately created and, to some degree, may partner with a
governmental entity to accomplish a common goal. (See Ed. Code, § 47604(a)
[concerning possible application to charter schools].) The circumstances that determine



whether nonprofit corporations or other entities are governed by the Brown Act are set
forth in section 54952(c).

The Act expressly applies to private corporations and other entities that are created by
the legislative body for the purpose of exercising authority which can be lawfully
delegated to them. (§ 54952(c)(1); Epstein v. Hollywood Entertainment District 11
Business Improvement District (2000) 85 Cal.App.4th 152 [Property Owners
Association covered because it received money from taxes on property and businesses
within the Business Improvement District, and it was structured to assume certain
administrative functions ordinarily performed by the city]; 81 Ops.Cal.Atty.Gen. 281,
290 (1998) [community redevelopment agency created nonprofit entity and delegated
authority to it].) Typically, the entities subject to this subdivision will be nonprofit
corporations established jointly by various government entities for the purpose of
constructing, operating or maintaining a public works project or public facility.
(International Longshoremen’s & Warehousemen’s Union v. Los Angeles Expert
Terminal, Inc. (1999) 69 Cal.App.4th 287, 294.)

The Act also applies to the meetings of entities which receive funds from a local
agency where the legislative body for the local agency appoints one of its members to
the governing board of the entity as a voting member of the board. (§ 54952(¢c)(2).)
The Act does not apply to boards of a nonprofit corporation or other entity where the
legislative body appoints someone other than one ofits own members to the governing
body of such entity. It continues to be the law that the mere receipt of public funds by
a nonprofit corporation or other entity does not subject it to the requirements of the
Act.

Hospital Lessees

The Act expressly applies to the meetings of lessees of hospitals pursuant to Health and
Safety Code section 32121, subdivision (p), where the hospital or any part of it was
first leased after January 1,1994, where the lessee exercises any delegated authority of
a local government agency, whether or not the lessee was organized and operated by
the local government agency or a delegated authority. (§ 54952(d).)



CHAPTER III.

MEETING DEFINED

The term “meeting” is defined in section 54952.2 and expressly discusses several types of meeting
formats. First, the term “meeting” includes any congregation of a majority of the members of a
legislative body at the same time and place to hear, discuss or deliberate upon any matter which is
under the subject matter jurisdiction of the agency. (§ 54952.2(a).) Under this definition, face to face
gatherings of a legislative body in which issues under the subject matter jurisdiction of the body are
discussed, decided or voted upon are meetings subject to the Brown Act. Informal gatherings such as
lunches or social gatherings also would constitute meetings if issues under the subject matter
jurisdiction of the body are discussed or decided by the member of the body. Second, the Act
specifically prohibits any use of direct communication, personal intermediaries or technological
devices that is employed by a majority of the members of the legislative body to develop a collective
concurrence as to action to be taken. (§ 54952.2(b).) Most often this type of meeting is conducted
through a series of communications by individual members or less-than-a-quorum groups, ultimately
involving a majority of the body’s members. These meetings are called serial meetings. The Act also
expressly excludes specified gatherings from its definition of a meeting. (§ 54952.2(c).)

Specific issues relating to these meeting formats are discussed below.
1. Face to Face Meetings

The definition of the term “meeting” contained in section 54952.2(a) includes any congregation
of'a majority of the members of a body at the same time and place to hear, discuss or deliberate
on any issue under the subject matter jurisdiction of the body. This definition makes it clear
that the body need not take any action in order for a gathering to be defined as a meeting. A
gathering is a meeting if a majority of the members of the body merely receive information or
discuss their views on an issue. A meeting also covers a body’s deliberations, including the
consideration, analysis or debate of an issue, and any vote which may ultimately be taken.
Under this construction, any gathering of a majority of the members of a body to receive
information, hear a proposal, discuss an issue or take any action on an issue under the subject
matter jurisdiction of the body is a meeting subject to the notice and open meeting
requirements of the Act.

Under section 54952.2, as well as prior case law, a gathering need not be formally convened
in order to be covered by the Act. In Sacramento Newspaper Guild v. Sacramento County Bd.
of Suprs. (1968) 263 Cal. App.2d 41, the court held that a luncheon gathering which included
five county supervisors, the county counsel, a variety of county officers, and representatives
of'a union to discuss a strike which was under way against the county was a meeting within
the meaning of the Act. Therefore, the meeting should have been noticed and members of the



media and public should have been admitted to witness the meeting. In reaching its
conclusion, the court stated:

“An informal conference or caucus permits crystallization of secret
decisions to a point just short of ceremonial acceptance. There is rarely any
purpose to a nonpublic pre-meeting conference except to conduct some part of
the decisional process behind closed doors. Only by embracing the collective
inquiry and discussion stages, as well as the ultimate step of official action, can
an open meeting regulation frustrate these evasive devices. As operative
criteria, formality and informality are alien to the law’s design, exposing it to
the very evasions it was designed to prevent. Construed in the light of the
Brown Act’s objectives, the term ‘meeting’ extends to informal sessions or
conferences of the board members designed for the discussion of public
business. The Elks Club luncheon, attended by the Sacramento County Board
of Supervisors, was such a meeting.” (Sacramento Newspaper Guild v.
Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41, 50-51; see also
42 Ops.Cal Atty.Gen. 61 (1963) [“informal,” “study,” “discussion,”
“informational,” “factfinding,” or “precouncil” gatherings of a quorum of the
members of a board are within the scope of the Act as meetings].)

The Act contains the following specific exemptions.

A.

Conferences and Retreats

The Act exempts conferences and similar gatherings, which are open to the public, that
involve issues of interest to the public or to public agencies of the type represented by
the legislative body in question, so long as the majority of the members of the
legislative body do not discuss among themselves, other than as part of the scheduled
program, any issues of a specific nature which are within the subject matter jurisdiction
of the legislative body. (§ 54952.2(c)(2).) However, the conference need not
necessarily be a conference of public agencies to fall within the exemption; rather, the
gathering could be a conference of media outlets, environmental organizations, health
care entities, social welfare organizations so long as the subject of the conference is
related to the body’s jurisdiction. The exemption for conferences does contain two
limitations. First, a majority of the members of the legislative body in attendance at
the conference may not caucus or discuss among themselves business of a specific
nature within the body’s jurisdiction. However, members may enter into discussions
on issues or business affecting their local agency in a public forum as part of the
scheduled program of the conference. Second, the conference must be open to the
public, although the exemption specifically provides that a member of the public need
not be provided with free admission where others are charged a fee.



Agency retreats, unlike conferences, do not involve a number of public agencies and
interested individuals apart from the legislative body itself. Therefore, retreats
continue to be subject to the open meeting and notice requirements of the Act.

Other Public Meetings

When a majority of a legislative body attends an open and publicized meeting held by
a person or organization, other than the local agency on a matter of local interest, the
legislative body is not deemed to be conducting a meeting, so long as the members in
attendance do not discuss among themselves, other than as part of the scheduled
program, issues of a specific nature related to the subject matter jurisdiction of the
body. (§ 54952.2(c)(3).) This exception applies to attendance at a meeting conducted
by a private individual, or private organization, so long as the meeting concerns issues
of local interest and is open to the public and well publicized in advance. Under the
terms of the exception, members of a legislative body who attend a meeting conducted
by another person or organization may not caucus or discuss among themselves
specific business within the body’s jurisdiction. However, a member of the legislative
body may discuss issues related to the purpose of the meeting during public testimony.
Candidate debates including incumbents and challengers would be permitted under this
exception.

Meetings of Other Legislative Bodies

When a majority of the legislative body attends an open and noticed meeting of another
legislative body of the same or a different local agency, the legislative body is not
deemed to be conducting a meeting, so long as the members in attendance do not
discuss, among themselves, other than as part of the scheduled meeting, issues of a
specific nature related to the subject matter jurisdiction of the body. (§ 54952.2(c)(4).)
Thus, when a majority of a planning commission attends a meeting of the city council
for the same city, it need not treat such attendance as a meeting of the planning
commission for purposes of the Act. Similarly, when a majority of the members of a
city council attend a meeting of the county board of supervisors, the city council is not
conducting a meeting within the meaning of the Act. However, if two bodies conduct
a joint meeting, each body should notice the meeting as a joint meeting of the two
bodies. This exception, which is contained in section 54952.2(c)(4), does not apply
when a majority of the members of a parent legislative body attend a meeting of a
standing committee of the parent body. However, section 54952.2(¢)(6) specifically
addresses this issue. It provides that a majority of the parent body may attend an open
and noticed meeting of a standing committee so long as the members who are not
members of the standing committee and which cause a majority of the parent body to
be present, attend only as observers. In 81 Ops.Cal. Atty.Gen. 156, 158 (1998), this
office concluded that persons who attended solely as observers could not address the
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committee by testifying, asking questions or providing information. In addition, the
opinion concluded that observers could not sit at the dias.

D. Social or Ceremonial Occasions

Attendance by a majority of the members of the legislative body at a purely social or
ceremonial occasion is not deemed to be a meeting, so long as the members do not
discuss among themselves specific business within the jurisdiction of the body. (§
54952.2(c)(5).) This has long been the law in California. (Sacramento Newspaper
Guild v. Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41; 43
Ops.Cal. Atty.Gen. 36, 38 (1964).) In practice, this prohibition may sometimes be
difficult to observe since persons attending social or ceremonial occasions frequently
wish to discuss specific issues with their governmental officials. However, where a
majority of a legislative body is present, the members must not discuss specific
business within the jurisdiction of the body to avoid violating the Act.

Serial Meetings

The issue of serial meetings stands at the vortex of two significant public policies: first, the
constitutional right of citizens to address grievances and communicate with their elected
representatives; and second, the Act’s policy favoring public deliberation by multimember
boards, commissions and councils. The purpose of the serial meeting prohibition is not to
prevent citizens from communicating with their elected representatives, but rather to prevent
public bodies from circumventing the requirement for open and public deliberation of issues.

The Act expressly prohibits serial meetings that are conducted through direct communications,
personal intermediaries or technological devices for the purpose of developing a concurrence
as to action to be taken. (§ 54952.2(b); Stockton Newspapers, Inc. v. Redevelopment Agency
(1985) 171 Cal.App.3d 95, 103.) This provision raises two questions: first, what is a serial
meeting for purposes of this definition; and second, what does it mean to develop a
concurrence as to action to be taken.

Typically, a serial meeting is a series of communications, each of which involves less than a
quorum of the legislative body, but which taken as a whole involves a majority of the body’s
members. For example, a chain of communications involving contact from member A to
member B who then communicates with member C would constitute a serial meeting in the
case of a five-person body. Similarly, when a person acts as the hub of a wheel (member A)
and communicates individually with the various spokes (members B and C), a serial meeting
has occurred. In addition, a serial meeting occurs when intermediaries for board members have
a meeting to discuss issues. For example, when a representative of member A meets with
representatives of members B and C to discuss an agenda item, the members have conducted
a serial meeting through their representatives as intermediaries. The statutory definition also
applies to situations in which technological devices are used to connect people at the same time
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who are in different locations (but see the discussion below concerning the exception for
teleconference meetings).

Once serial communications are found to exist, it must be determined whether the
communications were used to develop a concurrence as to action to be taken. If the serial
communications were not used to develop a concurrence as to action to be taken, the serial
communications do not constitute a meeting and the Act is not applicable. In construing these
terms, one should be mindful of the ultimate purposes of the Act -- to provide the public with
an opportunity to monitor and participate in the decision-making processes of boards and
commissions. As such, substantive conversations among members concerning an agenda item
prior to a public meeting probably would be viewed as contributing to the development of a
concurrence as to the ultimate action to be taken. Conversations which advance or clarify a
member’s understanding of an issue, or facilitate an agreement or compromise among
members, or advance the ultimate resolution of an issue, are all examples of communications
which contribute to the development of a concurrence as to action to be taken by the legislative
body. Accordingly, with respect to items that have been placed on an agenda or that are likely
to be placed upon an agenda, members of legislative bodies should avoid serial
communications of a substantive nature concerning such items.

Problems arise when systematic communications begin to occur which involve members of the
board acquiring substantive information for an upcoming meeting or engaging in debate,
discussion, lobbying or any other aspect of the deliberative process either among themselves
or with staff. For example, executive officers may wish to brief their members on policy
decisions and background events concerning proposed agenda items. This office believes that
a court could determine that such communications violate the Act, because such discussions
are part of the deliberative process. Ifthese communications are permitted to occur in private,
a large part of the process by which members reach their decisions may have occurred outside
the public eye. Under these circumstances, the public would be able only to witness a
shorthand version of the deliberative process, and its ability to monitor and contribute to the
decision-making process would be curtailed. Therefore, we recommend that when the
executive director is faced with this situation, he or she prepare a memorandum outlining the
issues for all of the members of the board as well as the public. In this way, the serial meeting
violation may be avoided and everyone will have the benefit of reacting to the same
information.

However, this office does not think that the prohibition against serial meetings would prevent
an executive officer from planning upcoming meetings by discussing times, dates, and
placement of matters on the agenda. It also appears that an executive officer may receive
spontaneous input from any of the board members with respect to these or other matters so
long as a quorum is not involved.
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The express language of the statute concerning serial meetings largely codifies case law
developed by the courts and the opinions issued by this office in the past. In Frazer v. Dixon
Unified School District (1993) 18 Cal. App.4th 781, 796-798, the court concluded that the Act
applies equally to the deliberations of a body and its decision to take action. If a collective
commitment were a necessary component of every meeting, the body could conduct most or
all of its deliberation behind closed doors so long as the body did not actually reach agreement
prior to consideration in public session. Accordingly, the court concluded that the collective
acquisition of information constituted a meeting. The court cited briefing sessions as examples
of deliberative meetings which are subject to the Act’s requirements, and contrasted these
sessions with activities that fall outside the purview of the Act, such as the passive receipt of
an individual’s mail or the solitary review of a memorandum by an individual board member.

In Stockton Newspapers, Inc. v. Redevelopment Agency (1985) 171 Cal.App.3d 95, 105, the
court concluded that a series of individual telephone calls between the agency attorney and the
members of the body constituted a meeting. In that case, the attorney individually polled the
members of the body for their approval on a real estate transaction. The court concluded that
even though the meeting was conducted in a serial fashion, it nevertheless was a meeting for
the purposes of the Act. (See also, 65 Ops.Cal.Atty.Gen. 63,66 (1982); 63 Ops.Cal. Atty.Gen.
820, 828-829 (1980).)

Individual Contacts Between Members of the Public and Board Members

The prohibition against serial meetings must be reconciled with the exemption for individual
contacts and communications contained in section 54952.2(c)(1). Individual contacts or
communications between a member of a legislative body and any other person are specifically
exempt from the definition of a meeting. (§ 54952.2(c)(1).) The purpose of this exception
appears to be to protect the constitutional rights of individuals to contact their government
representatives regarding issues which concern them. To harmonize this exemption with the
serial meeting prohibition, the term “any other person” is construed to mean any person other
than a board member or agency employee. Thus, while this provision exempts from the Act’s
coverage conversations between board members and members of the public, it does not exempt
conversations among board members, or between board members and their staff.

By using the words “individual contacts or conversations” it appears that the Legislature was
attempting to ensure that individual contacts would not be defined as a meeting, while still
preventing the members of a body from orchestrating contacts between a private party and a
quorum of the body. Accordingly, if a member of the public requests a conversation with an
individual member of the board, who then acts independently of the board and its other
members in deciding whether to talk with the member of the public, no meeting will have
occurred even if the member of the public ultimately meets with a quorum of the body.
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Teleconference Meetings

The prohibition against serial meetings specifically exempts teleconference meetings
conducted according to the procedures set forth in section 54953(b). All other teleconference
meetings are prohibited. (§ 54952.2(b).)

A teleconference meeting is a meeting in which one or more members of the body attend the
meeting from a remote location via electronic means, transmitting audio or audio/video. A
meeting is not subject to the teleconference meeting requirements where only the staff
members or other persons retained to advise the body appear from remote locations via audio
or audio/visual transmission, where it is in the public interest to do so. A local agency may,
at its discretion, permit the public to attend its meetings from additional remote locations.

Section 54953(b) authorizes the conduct of meetings by legislative bodies through
teleconferencing under specified circumstances. Teleconferencing may be used for all
purposes in conjunction with any meeting within the subject matter jurisdiction of the body.
However, at least a quorum of the members of the body must participate from locations that
are within the boundaries over which the body exercises jurisdiction. All votes taken during
a teleconference meeting must be conducted by rollcall.

The biggest issue surrounding the use of teleconference meetings concerns the public’s access
to the meeting. The Act requires that each teleconference location must be fully accessible to
members of the public. This means that members of the body who choose to utilize their
homes or offices as teleconference locations must open these locations to the public and
accommodate any member of the public who wishes to attend the meeting at that location.
Moreover, members of the public must be able to hear the meeting and testify from each
location. Finally, the teleconference location must be accessible to the disabled. Because of
these requirements, most agencies choose to utilize official or public meeting facilities for their
remote teleconference sites.

When a body elects to use teleconferencing, it must post an agenda at each teleconference
location and list each teleconference location in the notice and agenda. Each teleconference
meeting must be conducted in such a manner so as to protect the statutory and constitutional
rights of the public. Each teleconference meeting agenda must ensure the public’s right to
testify at each teleconference location in accordance with section 54954.3.
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S. Writings as Meetings

Historically, meetings have not commonly occurred through written instruments; however, the
court found that circulation of a proposal among board members for their review and signature
was found to be a meeting in violation of the Act when a majority of the members of a
legislative body signed the document. (Common Cause v. Stirling (1983) 147 Cal. App.3d 518,
523-524.) However, the emergence of e-mail as a simple and effective means of
communication has raised this issue in a fresh context. In 84 Ops.Cal. Atty.Gen. 30 (2001), this
office concluded that a majority of a body would violate the Act if they e-mailed each other
regarding current issues under the body’s jurisdiction even if the e-mails were also sent to the
secretary and chairperson of the agency, the e-mails were posted on the agency’s Internet Web
site, and a printed version of each e-mail was reported at the next public meeting of the body.
The opinion concluded that these safeguards were not sufficient to satisfy either the express
wording of the Act or some of its purposes. Specifically, such e-mail communications would
not be available to persons who do not have Internet access. Even if a person had Internet
access, the deliberations on a particular issue could be completed before an interested person
had an opportunity to become involved.

In the case of Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 381, the California Supreme
Court stated that a memorandum from a body’s attorney to the members of the body did not
constitute a meeting under the Act. The court concluded that this one-way memorandum,
which represented a confidential attorney-client communication exempt from disclosure under
the California Public Records Act, was outside the coverage of the Act. Under the California
Public Records Act, the memorandum was expressly exempt from disclosure pursuant to
section 6254(k). Had the members of the body sought to meet and discuss the memorandum,
such a meeting would have been subject to the Act and could have been conducted in closed
session only if it qualified under the pending litigation exception contained in section 54956.9.
Any other conversations between the members of the body and the attorney concerning the
exempt memorandum would be subject to the serial meeting restrictions discussed previously.

CHAPTER IV.
NOTICE AND AGENDA REQUIREMENTS
The Brown Act provides for three different types of meetings. Regular meetings occur at a time and
location generally set by ordinance, resolution, or by-laws. At least 72 hours prior to a regular
meeting, an agenda must be posted which contains a brief general description of each item to be

transacted or discussed at the meeting. Special meetings may be called at any time but notice must be
received at least 24 hours prior to the meeting by all members of the body and by all media outlets that
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have requested notice in writing. Emergency meetings, which are extraordinarily rare, may be called
upon one-hour notice to media outlets that have requested notice in writing.

In addition to the pre-meeting notices and agendas discussed above, the Act requires two other types
of disclosures. First, prior to meeting in closed session, a representative of the body must orally
announce the items to be discussed in closed session. (§ 54957.7(a).) Generally, this requirement may
be satisfied by referring to the numbered item on the agenda which describes the closed session in
question. However, when the agency is meeting in closed session because of significant exposure to
pending litigation as described in section 54956.9(b), the statement may need to include additional
information as set forth in that section. (See discussion of pending litigation infra.)

Second, at the conclusion of each closed session, the agency must reconvene into open session. Ifany
final decisions have been made in the closed-session meeting, a report may be required. (§ 54957.1.)

The Act also contains specific requirements with respect to adjourning or continuing meetings. (§§
54955; 54955.1.) Lastly, unless specifically exempted, all meetings must be conducted within the
geographical boundaries of the body’s jurisdiction. (§ 54954(b).)

1. Regular Meetings

Each legislative body, except for advisory bodies and standing committees, shall provide for
the time and place for regular meetings by ordinance, resolution, or by-laws. (§ 54954(a).) If
a body calls a meeting at a time or place other than the time or place specified for regular
meetings, it is either a special or emergency meeting. Accordingly, the body must satisfy the
appropriate notice requirement, and should indicate the type of meeting on the notice. Even
where it is not required, the body may wish to provide additional notice in the form of the type
of notice and agenda provided for a regular meeting.

Meetings of advisory bodies and standing committees for which 72-hour notice is provided,
pursuant to section 54954.2, are considered regular meetings. (§ 54954(a).)

A. Agenda Requirement

At least 72 hours prior to a regular meeting, the body must post an agenda containing
a brief general description of each item to be discussed or transacted at the meeting,
including items to be discussed in closed session. (§ 54954.2(a).) The Act makes it
clear that discussion items must be placed on the agenda, as well as items which may
be the subject of action by the body.

The purpose of the brief general description is to inform interested members of the
public about the subject matter under consideration so that they can determine whether
to monitor or participate in the meeting of the body. In Carlson v. Paradise Unified
School Dist. (1971) 18 Cal. App.3d 196, the court interpreted the agenda requirements
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set forth in section 966 of the Education Code. That section required “. . . [a] list of
items that will constitute the agenda for all regular meetings shall be posted. . . .”
(Carlson v. Paradise Unified School Dist. (1971) 18 Cal.App.3d 196, 199.) In
interpreting this section, the court stated:

“In the instant case, the school board’s agenda contained as one
item the language ‘Continuation school site change.” This was entirely
inadequate notice to a citizenry which may have been concerned over
a school closure.

“On this point alone, we think the trial court was correct
because the agenda item, though not deceitful, was entirely misleading
and inadequate to show the whole scope of the board’s intended plans.
It would have taken relatively little effort to add to the agenda that this
‘school site change’ also included the discontinuance of elementary
education at Canyon View and the transfer of those students to
Ponderosa School.” (Carison v. Paradise Unified School Dist. (1971)
18 Cal.App.3d 196, 200, original emphasis; see also 67
Ops.Cal. Atty.Gen. 84, 87 (1984).)

However, the Legislature in section 54954.2 placed an important gloss on the
requirement to provide a brief general description. That section expressly provides that
the brief general description generally need not exceed 20 words in length. Thus,
absent special circumstances, the legislative body may use a short description of less
than 20 words to provide essential information about the item to members of the
public. Where necessary, legislative bodies are free to provide a more detailed
description, but as a general rule, they need not feel any obligation to do so (for more
information about closed-session agenda description, see discussion infra).

In 78 Ops.Cal.Atty.Gen. 327, 331-332 (1995), this office concluded that the 72-hour
notice requirement mandates local agencies to post their notices in locations which are
accessible 24 hours a day for the 72 hours prior to the meeting. Accordingly, notices
cannot be placed in buildings which are locked for some portion of the 72 hours
immediately prior to the meeting.

The agenda requirement does not apply when certain unnoticed topics are discussed at
anoticed meeting. For example, there is an exception for when a member of the body
or a member ofits staff, on his or her own initiative, or in response to a question from
the public, asks a question for clarification, makes a brief announcement or makes a
brief report on his or her own activities. (§ 54954.2(a).) In addition, any member of
the body or the body as a whole, subject to rules or procedures of the legislative body,
may provide a reference to staff or other resources for factual information, request staff
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to report back to the body at a subsequent meeting concerning any matter, or take
action to direct staff to place a matter of business on a future agenda. (§ 54954.2(a).)

Section 54954.2 also contains specific procedures by which the agenda requirement
may be avoided in other specified circumstances as well. (§ 54954.2(b).)

Exceptions to Agenda Requirements

The Act identifies three situations in which a body is permitted to discuss or take action
on a matter at a regular meeting where the matter was not first described on a duly
noticed agenda. (§ 54954.2(b).) Prior to discussing a matter which was not previously
placed on an agenda, the item must be publicly identified so that interested members
of the public can monitor or participate in the consideration of the item in question.

The body may discuss a nonagenda item at a regular meeting if, by majority vote, the
body determines that the matter in question constitutes an emergency pursuant to
section 54956.5. (§ 54954.2(b)(1).) Any discussion held pursuant to this exception
must be conducted in open session, since emergency meetings held pursuant to section
54956.5 cannot be conducted in closed session.

The body may discuss an item which was not previously placed upon an agenda at a
regular meeting, when the body determines that there is a need for immediate action
which cannot reasonably wait for the next regularly scheduled meeting. (§
54954.2(b)(2).) However, the Act specifies that in order to take advantage of this
agenda exception, the need for immediate action must have come to the attention of the
local “agency” after the agenda had already been posted. (§ 54954.2(b)(2).) The
Legislature’s choice of the term “agency” rather than “body” seems calculated to limit
use of this exception by prohibiting its usage if the local agency i.e. staff, and not
merely the body, had knowledge of the situation requiring action prior to the posting
of the agenda. Lastly, the determination that a need for immediate action exists must
be made by two-thirds of the members present or, if two-thirds of the body is not
present, by a unanimous vote of those remaining. (§ 54954.2(b)(2).)

Finally, where an item has been posted on an agenda for a prior meeting, the item may
be continued to a subsequent meeting that is held within five days of the meeting for
which the item was properly posted. Under these circumstances, the items need not be
posted for the subsequent meeting. (§ 54954.2(b)(3); see also, §§ 54955-55.1
[concerning adjournment and continuances], infra at p. 25.)

Public Testimony

Every agenda for a regular meeting shall provide an opportunity for members of the
public to directly address the legislative body on any item under the subject matter
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jurisdiction of the body. With respect to any item which is already on the agenda, or
in connection with any item which the body will consider pursuant to the exceptions
contained in section 54954.2(b), the public must be given the opportunity to comment
before or during the legislative body’s consideration of the item. (§ 54954.3(a).) The
public testimony requirement appears to apply to closed sessions as well as open
meetings, but see section 11125.7(d) ofthe Bagley-Keene Act, concerning state bodies,
which was added in 1993 to expressly provide otherwise. Accordingly, this office
believes that it would be prudent for legislative bodies to afford the public an
opportunity to comment on closed-session items prior to the body’s adjournment into
closed session. The only exception to the public testimony requirement is where a
committee comprised solely of members of the legislative body has previously
considered the item at a public meeting in which all members of the public were
afforded the opportunity to comment on the item before or during the committee’s
consideration of it, so long as the item has not substantially changed since the
committee’s hearing. (§ 54954.3(a).)

Where a member of the public raises an issue which has not yet come before the
legislative body, the item may be briefly discussed but no action may be taken at that
meeting. (§ 54954.3(a).) The purpose of the discussion is to permit a member of the
public to raise an issue or problem with the legislative body or to permit the legislative
body to provide information to the public, provide direction to its staff, or schedule the
matter for a future meeting. (§ 54954.2(a).)

The Act specifically authorizes the legislative body to adopt regulations to assist in
processing comments from the public. The body may establish procedures for public
comment as well as specifying reasonable time limitations on particular topics or
individual speakers. So long as the body acts fairly with respect to the interest of the
public and competing factions, it has great discretion in regulating the time and
manner, as distinguished from the content, of testimony by interested members of the
public. (§ 54954.3(b).)

When a member of the public testifies before a legislative body, the body may not
prohibit the individual from criticizing the policies, procedures, programs or services
of the agency or the acts or omissions of the legislative body. (§ 54954.3(c).) This
provision does not confer on members of the public any privilege or protection not
otherwise provided by law.

Public meetings of governmental bodies have been found to be limited public fora. As
such, members of the public have broad constitutional rights to comment on any
subject relating to the business of the governmental body. Any attempt to restrict the
content of such speech must be narrowly tailored to effectuate a compelling state
interest. Specifically, the courts found that policies that prohibited members of the
public from criticizing school district employees were unconstitutional. (Leventhal
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v. Vista Unified School Dist. (1997) 973 F.Supp. 951; Baca v. Moreno Valley Unified
School Dist. (1996) 936 F.Supp. 719.) These decisions found that prohibiting critical
comments was a form of viewpoint discrimination, and that such a prohibition
promoted discussion artificially geared toward praising (and maintaining) the status
quo, thereby foreclosing meaningful public dialogue.

In 78 Ops.Cal. Atty.Gen. 224, 230 (1995), this office opined that the body could
prohibit a speaker from making comments that were outside the body’s jurisdiction.
However, when applying this opinion, the body must take into account the court’s
broad decisions as discussed above.

Special Meetings

Under the Act, the presiding officer or a majority of the body may call a special meeting. So
long as substantive consideration of agenda items does not occur, a majority may meet without
providing notice to the public in order to call the meeting and prepare the agenda. (216 Sutter
Bay Associates v. County of Sutter (1997) 58 Cal. App.4th 860, 881-882.) Notice of a special
meeting must be provided 24 hours in advance of the meeting to all of the legislative body
members and to all media outlets who have requested notification. (§ 54956; 53
Ops.Cal.Atty.Gen. 245, 246 (1970).) The notice also must be posted at least 24 hours prior to
the meeting in a location freely accessible to the public. The notice should indicate that the
meeting is being called as a special meeting, and shall state the time, place, and business to be
transacted at the meeting. No other business shall be considered at the special meeting. Notice
is required even if the meeting is conducted in closed session, and, even if no action is taken.
A member of the local body may waive failure to receive notice of the meeting by filing a
written waiver prior to the meeting or by being present at the meeting.

At every special meeting, the legislative body shall provide the public with an opportunity to
address the body on any item described in the notice before or during consideration of that
item. (§ 54954.3(a).) The special meeting notice shall describe the public’s rights to so
comment. (§ 54954.3(a).)

Emergency Meetings

When a majority of the legislative body determines that an emergency situation exists, it may
call an emergency meeting. (§ 54956.5.) At least one hour prior to the meeting, telephonic
notice must be provided to all media outlets which have requested that they receive notice of
any special meetings called pursuant to section 54956. The Act defines an emergency as a
crippling disaster, work stoppage or other activity which severely impairs public health, safety
or both. In the event telephone services are not working, a report must be given to media
outlets as soon as possible after the meeting. Except for the 24-hour notice requirement, the
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provisions of section 54956 relating to special meetings apply to the conduct of emergency
meetings. (§ 54956.5.) Emergency meetings may not be held in closed session. (§ 54956.5.)

Closed Sessions

There are three types of “notice” obligations that accompany the conduct of a closed-session
as a part of a duly noticed meeting. First, each item to be transacted or discussed in a closed
session must be briefly described on an agenda for the meeting. (§ 54954.2(a).) Second, prior
to adjourning into closed session, a representative of the legislative body must orally announce
the items to be discussed in closed session. (§ 54957.7(a).) This requirement may be satisfied
by merely referring to the relevant portion of the written agenda for the meeting. However, the
Act contains specific additional requirements for closed sessions regarding pending litigation
where the body believes it is subject to a significant exposure to potential litigation. (§
54956.9(b)(3).) Third, once the closed session has been completed, the agency must reconvene
in open session, where it may be required to report votes and actions taken in closed session.
(§ 54957.1.) These requirements are discussed in detail below.

A. Agenda Requirement

At least 72 hours prior to each regular meeting, legislative bodies must prepare an
agenda containing a brief general description of each item to be transacted or discussed,
including items which will be handled in closed session. (§ 54954.2(a).) A description
of each item generally need not exceed 20 words, although the description must be
sufficient to provide interested persons with an understanding of the subject matter
which will be considered. (Carlson v. Paradise Unified School Dist. (1971) 18
Cal.App.3d 196, 200.) Inthe case of pending litigation, the legislative body must make
reference in the agenda or publicly announce the specific subsection of section 54956.9
under which the closed session is being held. (§ 54956.9 (c).)

In order to assist legislative bodies in preparing agendas for closed-session meetings,
the Legislature enacted section 54954.5 which establishes a model format for closed-
session agendas. Use of the model format is strictly voluntary on the part of the body.
However, substantial compliance with the model format assures the legislative body
that it will not be found in violation of the agenda requirements of section 54954.2.
Substantial compliance with the model format in section 54954.5, therefore, provides
a “safe harbor” from liability under the Act’s agenda requirements. Substantial
compliance is satisfied by including the information contained in the model format,
irrespective of the form in which it is ultimately presented. (§ 54954.5.)

The model format, which comprises the safe harbor provisions, adopts a fill-in-the-
blank approach. The format is well suited to placement on a personal computer where
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descriptive information concerning specific agenda items can be inserted as
appropriate. The safe harbor provisions concerning real property negotiations are set

forth below and are illustrative of the format. (All of the safe harbor provisions are
contained in the appendix in § 54954.5.)

(b) With respect to every item of business to be discussed in closed session
pursuant to Section 54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify street address, or if no street address, the parcel number or
other unique reference, of the real property under negotiation)

Agency negotiator: (Specify names of negotiators attending the closed session)
(If circumstances necessitate the absence of a specified negotiator, an agent or
designee may participate in place of the absent negotiator so long as the name
ofthe agent or designee is announced at an open session held prior to the closed
session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will concern
price, terms of payment, or both)

It is noteworthy that the closed-session provisions concerning negotiations specifically
require the body to identify the individuals who will be attending the closed session as
negotiators. (§§ 54956.8; 54957.6)

The safe harbor provisions concerning litigation and personnel have been tailored to
protect the confidentiality interests of the agency, and employees who potentially are
the subject of discipline. Thus, the safe harbor provisions require less specificity when
the agenda deals with such matters.

Although the safe harbor provisions are primarily designed to fulfill the agenda
requirements for regular meetings, the provisions also can be used in connection with
closed sessions at special meetings called pursuant to section 54956. (§ 54954.5.)

Oral Announcement Prior to Closed Sessions

In addition to the agenda requirement for regular and special meetings, the Act requires
a representative of the legislative body to orally announce the items to be discussed in
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closed session prior to any closed-session meeting. (§ 54957.7(a).) This requirement
may be satisfied by referring to the item by number as it appears on the agenda.

However, such a referral usually would not be sufficient in the case of a closed session
concerning significant exposure to litigation.

Pursuant to section 54956.9, a closed session may be conducted in order to permit an
agency to receive advice from its legal counsel. When the impetus for such a closed
session is the agency’s exposure to potential litigation, the Act carefully regulates the
circumstances under which a closed session may be called, and the types of
announcement which must accompany such a meeting. (§ 54956.9(b)(3).) These
required disclosures may be made as a part of the written agenda or as a part of the oral
announcement made prior to any closed session. These requirements do not mandate
disclosure of privileged communications exempt from disclosure under the Public
Records Act. (§ 54956.9(b)(3)(F).) A summary of the disclosure requirements
surrounding closed sessions based on an agency’s exposure to potential litigation is set
forth below.

. Where the agency believes that facts creating significant exposure to
litigation are not known to potential plaintiffs, the facts need not be
disclosed. (§ 54956.9(b)(3)(A).)

. Where facts (e.g., anaccident, disaster, incident, or transaction) creating
significant exposure to litigation are known to potential plaintiffs, the
facts must be publicly stated on the agenda or announced. (§
54956.9(b)(3)(B).)

. Where the agency receives a claim or other written communication
threatening litigation, reference to the claim or communication must be
publicly stated on the agenda or announced, and the claim or
communication must be available for public inspection pursuant to
section 54957.5. (§ 54956.9(b)(3)(C).)

. Where a person makes a statement in an open and public meeting
threatening litigation, reference to the statement must be publicly stated
on the agenda or announced. (§ 54956.9(b)(3)(D).)

. Where a person makes a statement outside of an open and public
meeting threatening litigation, the agency may not conduct a closed
session unless an agency official having knowledge of the threat makes
a contemporaneous or other record of the statement prior to the
meeting. Reference to the statement must be publicly stated on the
agenda or announced, and the record must be available for public
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inspection pursuant to section 54957.5. However, the record, or the
disclosable part thereof, need not identify the alleged victim of unlawful
or tortious sexual conduct or anyone making a threat on their behalf, or
identify a public employee who is the alleged perpetrator of any such
conduct, unless the identity of the person has been publicly disclosed.
(§ 54956.9(b)(3)(E).)

Report at the Conclusion of Closed Sessions

Once a closed session has been completed, the legislative body must convene in open
session. (§ 54957.7(b).) If the legislative body took final action in the closed session,
the body may be required to make a report of the action taken and the vote thereon to
the public at the open session. (§ 54957.1(a).) The report may be made either orally
or in writing. (§ 54957.1(b).) In the case of a contract or settlement of a lawsuit,
copies of the document also must be disclosed as soon as possible. (§ 54957.1(b) and
(c).) If final action is contingent upon another party, the legislative body is under no
obligation to release a report about the closed session. Once the other party has acted,
making the decision final, the legislative body is under an obligation to respond to
inquiries for information by providing a report of the action. (§ 54957.1(a).)

With respect to litigation, approval given to the body’s legal counsel to defend, to seek
or refrain from seeking appellate review, or to appear as amicus curiae in any case
resulting from a closed-session meeting held pursuant to section 54956.9 shall be
reported in open session. (§ 54957.1(a)(2).) The report shall identify the adverse
parties and the substance of the litigation. Where the body has decided to initiate
litigation or intervene in an existing case, the report shall indicate that fact but need not
identify the action, the parties, or other particulars. The report shall specify that once
the litigation or intervention has been formally commenced, the body must, upon
inquiry, disclose such information, unless to do so would jeopardize service of process
or existing settlement negotiations. (§ 54957.1(a)(2).)

With respect to a personnel decision, any action taken to appoint or employ an
individual must be reported at the meeting. Such a report would ordinarily include the
name of the individual, but the Act specifically requires that the name of the position
be reported. (§ 54957.1(a)(5).) In Gillespie v. San Francisco Pub. Library Comm’n
(1998) 67 Cal.App.4th 1165, a library commission met in closed session to nominate
three candidates for consideration by the mayor for appointment as city librarian.
Plaintiff contended that the commission was required to announce the names of the
nominees at the conclusion of the closed session. The court held that the requirement
to announce appointments was not applicable because the commission had merely
made a recommendation, not an appointment.
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With respect to a dismissal or a refusal to renew an employment contract, the report
shall be deferred until the first public meeting after the exhaustion of administrative
remedies.

With respect to labor negotiations conducted pursuant to section 54957.6, the approval
of'an agreement concluding labor negotiations shall be reported after the agreement is
final and has been accepted or ratified by the other party. The report shall identify the
item approved and the other party or parties. (§ 54957.1(a)(6).)

No action for injury to a reputational, liberty, or other personal interest may be
commenced by an employee or former employee based upon the report made by the
legislative body in an attempt to comply with section 54957.1. (§ 54957.1(e).)

Adjournments and Continuances

Regular and special meetings may be adjourned to a future date. (§ 54955.) Ifthe subsequent
meeting is conducted within five (5) days of the original meeting, matters properly placed on
the agenda for the original meeting may be considered at the subsequent meeting. (§
54954.2(b)(3).) Ifthe subsequent meeting is more than five (5) days from the original meeting,
a new agenda must be prepared and posted pursuant to section 54954.2. Hearings continued
pursuant to section 54955.1 are subject to the same procedures.

When a meeting is adjourned to a subsequent date, notice of the adjournment must be
conspicuously posted on or near the door of the place where the meeting was held within 24
hours after the time of the adjournment. When less than a quorum of a body appears at a
noticed meeting, the body may either meet as a committee of the parent body or adjourn to a
future date pursuant to the provisions of sections 54955 or 54954.2(b)(3). If no members of
the legislative body appear at a noticed meeting, the clerk may adjourn the meeting to a future
date and provide notice to members of the legislative body and to the media in accordance with
the special meeting notice provisions set forth in section 54956.

Location of Meetings

As a general rule, regular and special meetings shall be held within the boundaries of the
territory over which the legislative body has jurisdiction. (§ 54954(b).) Accordingly, a city
council must meet within the city; a county board of supervisors must meet within the county;
and boards of directors for special districts must meet within the special district. Gatherings
which are not meetings, as set forth in section 54952.2(c) (e.g., conferences, social activities,
and attendance at open and public meetings held by others) are not subject to the Act, and
therefore are not covered by the boundary restriction. In addition, the Act contains a number
of specific exemptions from the boundary requirement. (§ 54954.) The fact that a meeting is
exempt from the boundary requirement does not exempt the legislative body from the notice
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and open meeting requirements of the Act. A summary ofthe boundary exemptions is set forth

below.

A legislative body must meet within its boundaries except to do any of the following:

Comply with state or federal law or any court order. (§ 54954(b)(1).)

Inspect real property located outside the jurisdiction or personal property which
would be inconvenient to bring inside the jurisdiction. (§ 54954(b)(2).)

Participate in meetings or discussions of multiagency significance so long as
the meetings are held in the jurisdiction of one of the agencies and proper
notice is provided by all bodies subject to the Act. (§ 54954(b)(3).)

Meet in the nearest available facility if the legislative body has no meeting
facility within the jurisdiction, or at the principal office of the legislative body
if they are located outside the jurisdiction. (§ 54954(b)(4).)

Meet with federal or California officials on a legislative or regulatory issue
affecting the local agency and over which the state or federal officials have
jurisdiction. (§ 54954(b)(5).)

Meet in or nearby a facility owned by the local agency so long as the topic of
the meeting is directly related to the facility itself. (§ 54954(b)(6).)

Visit the office of the body’s legal counsel for a closed session held on pending
litigation held pursuant to section 54956.9, when to do so would reduce legal
fees or costs. (§ 54954(b)(7).)

In addition to the foregoing, governing boards of school districts have the following
exemptions from the requirement to meet within their boundaries:

Attend a conference on nonadversarial collective bargaining techniques. (§
54954(c)(1).)

Interview a potential employee from another district or interview the public
from another district about the employment of a superintendent from that
district. (§ 54954(c)(2) and (¢)(3).)

26



Joint powers agencies must meet within the jurisdiction of one of its member agencies unless
an exemption contained in section 54954(b) is applicable. (§ 54954(d).) A joint powers
agency with members throughout the state may meet anywhere in the state.

Where a meeting place is unsafe because of emergency circumstances, the presiding officer of
the legislative body shall designate the meeting place pursuant to specified notice
requirements. (§ 54954(e).)

7. Special Procedures Regarding Taxes and Assessments

Section 54954.6 establishes a series of procedures which must be followed when a legislative
body proposes new or increased taxes or assessments. These procedures are in addition to the
notice and open meeting requirements contained elsewhere in the Act.

CHAPTER V.

RIGHTS OF THE PUBLIC

Under the Brown Act, a member of the public can attend a meeting of a legislative body without
having to register or give other information as a condition of attendance. (§ 54953.3; see also 27
Ops.Cal.Atty.Gen. 123 (1956).) Ifaregister, questionnaire or similar document is posted or circulated
at a meeting, it must clearly state that completion of the document is voluntary and not a precondition
for attendance. (§ 54953.3.) A legislative body may not prohibit any person attending an open
meeting from video recording, audio recording or broadcasting the proceedings, absent a reasonable
finding that such activity would constitute a disruption of the proceedings. (§§ 54953.5, 54953.6;
Nevens v. City of Chino (1965) 233 Cal.App.2d 775, 779; see also § 6091.)

Under the Act, the public is guaranteed the right to provide testimony at any regular or special meeting
on any subject which will be considered by the legislative body before or during its consideration of
the item. (§ 54954.3(a).) In 80 Ops.Cal.Atty.Gen. 247, 248-252 (1997), this office concluded under
a similar provision in the Bagley-Keene Act that the public’s right to comment on all agenda items
applied to quasi-judicial proceedings as well as quasi-legislative proceedings. In addition, the public
has the right at every regular meeting to provide testimony on any matter under the legislative body’s
jurisdiction. (§ 54954.3(a).) However, this office concluded that a body could prohibit a member of
the public from speaking on a matter that was outside the jurisdiction of the body. (78
Ops.Cal.Atty.Gen. 224, 230 (1995).)

The Act specifically authorizes the legislative body to adopt regulations to assist in processing
comments from the public. The body may establish general procedures for public comment as well
as specifying reasonable time limitations on particular topics or individual speakers. So long as the
body acts fairly with respect to the interest of the public and competing factions, it has great discretion
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in regulating the time and manner, as distinguished from the content, of testimony by interested
members of the public. (§ 54954.3(b).)

The Act provides that the legislative body shall not prohibit a member of the public from criticizing
the policies, procedures, programs, or services of the agency, or of the acts or omissions of the
legislative body. (§ 54954.3(c).) Public meetings of governmental bodies have been found to be
limited public fora. As such, members of the public have broad constitutional rights to comment on
any subject relating to the business of the governmental body. Any attempt to restrict the content of
such speech must be narrowly tailored to effectuate a compelling state interest. Specifically, the courts
found that policies that prohibited members of the public from criticizing school district employees
were unconstitutional. (Leventhal v. Vista Unified School Dist. (1997) 973 F.Supp. 951; Baca v.
Moreno Valley Unified School Dist. (1996) 936 F.Supp. 719.) These decisions found that prohibiting
critical comments was a form of viewpoint discrimination, and that such a prohibition promoted
discussion artificially geared toward praising (and maintaining) the status quo, thereby foreclosing
meaningful public dialogue.

Despite the public’s rights to attend meetings as discussed above, a legislative body may exclude all
persons who willfully cause a disruption of a meeting so that it cannot be conducted in an orderly
fashion. Where removal of the disruptive persons is not sufficient to restore order, the body may clear
the room of all persons. (§ 54957.9.) However, in such situations, media personnel not involved in
the disturbance must be permitted to attend the session as continued. (§ 54957.9.)

Agendas or any other writings, except for records exempt from disclosure under section 6254 of the
Public Records Act, distributed to all or a majority of the members of a legislative body for discussion
or consideration at a public meeting are disclosable to the public upon request, and shall be made
available without delay to members of the public in accordance with the provisions of section 54957.5.
If materials are provided prior to a meeting, the materials should, upon request and without delay, be
made available to the public upon request at the time of distribution to the body. (§ 54957.5(a).) If
the materials are distributed to the members of the body by the agency at the meeting, the materials
should be available to the public at that time as well. Materials provided at the meeting by a person,
who is not a member of the body or employee of the local agency, must be made available by the body
to the public at the conclusion of the meeting. (§ 54957.5(b).)

Members of the public who make written requests for documents which were finally approved in a
closed session generally may receive copies of such documents at the conclusion of the meeting. (§
54957.1(b).) This right to obtain documents does not include documents which are exempt from
disclosure pursuant to section 6254 of the Public Records Act. (Roberts v. City of Palmdale (1993)
5 Cal.4th 363, 370-373; Cal.Atty.Gen., Indexed Letter, No. IL 77-67 (April 28, 1977).) Pursuant to
section 6253(c¢), a fee equal to the direct cost of duplication may be charged to any person requesting
a copy of a public record. (§ 54957.5(c)); North County Parents Organization for Children with
Special Needs v. California Department of Education (1994) 23 Cal. App.4th 144, 147-148.) In the
North County case, the court indicated that a pro rata share of equipment and conceivably personnel
expenses directly involved in actually duplicating a record could be included in calculating the fee.
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However, research and retrieval costs may not be included in the fee. Thus, the direct cost of actually
photocopying a record may be recovered, but associated costs such as the cost of research, redaction
and retrieval may not be recovered.

In addition, members of the public may request in writing that the agenda or all of the documents
comprising the meeting packet be mailed to them for a cost not to exceed the actual cost of providing
the service. (§ 54954.1.) Upon receipt of such a written request, the agency shall mail the requested
documents, provided that they are not exempt from disclosure pursuant to section 6254, to the
requester at the time the agenda is posted or when the documents are provided to a majority of the
members of the legislative body, whichever occurs first. The request must be renewed annually and
failure of the requester to receive such documents does not invalidate any action which was the subject
of the records.

Ifan agency records an open meeting either on video or audio tapes, the tapes and a tape recorder must
be made available to the public if a request is made. (§ 54953.5(b).) The agency is not required to
prepare a transcript, but if one were prepared, the public generally would have the right to receive
copies upon request. (64 Ops.Cal. Atty.Gen. 317, 321 (1981).) If the agency wishes to destroy the
tapes after 30 days, it may do so without regard to the limitations imposed by section 34090. (§
54953.5(b).)

Except as specifically authorized by the Act, the legislative body may not impose fees to defray its
costs in carrying out the provisions of the Act. (§ 54956.6.)

A legislative body may not conduct any meeting or function in any facility where racial or other
discrimination is practiced, or which is inaccessible to disabled persons, or where members of the
public must pay to attend the meeting. (§ 54961.) A facility is accessible if it fully satisfies the
accessibility requirements of Government Code section 4450 et seq. or Health and Safety Code section
19955 et seq., as well as the Americans with Disabilities Act. If a meeting facility is inaccessible, the
meeting must be moved to an accessible facility.

Legislative bodies may go beyond the minimal requirements of the Act and provide greater public

access to their meetings. (§ 54953.7.) Elected legislative bodies may impose greater access
requirements on agencies under their jurisdiction. (§ 54953.7.)
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1.

CHAPTER VI

PERMISSIBLE CLOSED SESSIONS

Introduction

A.

Narrow Construction

Under the Brown Act, closed sessions must be expressly authorized by explicit
statutory provisions. Prior to the enactment of section 54962, the courts and this office
had recognized impliedly authorized justifications for closed sessions. (Sutter Sensible
Planning, Inc. v. Board of Supervisors (1981) 122 Cal.App.3d 813; Sacramento
Newspaper Guild v. Sacramento County Bd. of Suprs. (1968) 263 Cal. App.2d 41.)
However, that legislation made it clear that closed sessions cannot be conducted unless
they are expressly authorized by statute. Although confidential communication
privileges continue to exist in other statutes such as the Public Records Act and
Evidence Code section 1040, these provisions no longer can impliedly authorize a
closed session.

Since closed sessions are an exception to open meeting requirements, the authority for
such sessions has been narrowly construed. The law evinces a strong bias in favor of
open meetings, and court decisions and opinions of this office have buttressed that
legislative intent. (§ 54950.) The fact that material may be sensitive, embarrassing or
controversial does not justify application of a closed session unless it is authorized by
some specific exception. (Rowen v. Santa Clara Unified School District (1981) 121
Cal.App.3d 231, 235.) Rather, in many circumstances these characteristics may be
further evidence of the need for public scrutiny and participation in discussing such
matters. (See Civ. Code, § 47(b) [regarding privileged publication of defamatory
remarks in a legislative proceeding].)

In 61 Ops.Cal.Atty.Gen. 220, 226 (1978), we concluded that meetings of the Board of
Police Commissioners could not, as a general proposition, be held in closed session,
even though the matters to be discussed were sensitive and the commission considered
their disclosure contrary to the public interest.

The Act does not contain a general exemption for quasi-judicial deliberations, and this
office concluded that such an exemption was not generally authorized by implication.
In 71 Ops.Cal.Atty.Gen. 96, 106 (1988), this office concluded that the deliberations of
a hearing board of an air pollution control district, after it has conducted a public
hearing on a variance, order of abatement or permit appeal, must be conducted in
public. The opinion further stated that the board was prohibited from conducting such
deliberations in a closed session with the board’s counsel or the board’s attorney
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member. Similarly, in 57 Ops.Cal. Atty.Gen. 189, 192 (1974), this office opined that
county boards of education could not meet in closed session to deliberate when
deciding appeals from decisions of local school boards refusing to enter into
interdistrict attendance agreements.

Semi-Closed Meetings

In 46 Ops.Cal. Atty.Gen. 34, 35 (1965), this office also concluded that meetings could
not be semi-closed. Thus, certain interested members of the public may not be
admitted to a closed session while the remainder of the public is excluded. Nor would
it be proper for an investigative committee of a grand jury performing its duties of
investigating the county’s business to be admitted to a closed session. (Cal.Atty.Gen.,
Indexed Letter, No. IL 70-184 (October 9, 1970).) As a general rule, closed sessions
may involve only the membership of the body in question plus any additional support
staff which may be required (e.g., attorney required to provide legal advice; supervisor
or witnesses may be required in connection with disciplinary proceeding; labor
negotiator required for consultation). Persons without an official role in the meeting
should not be present.

Secret Ballots

Secret ballots are expressly prohibited by section 54953(c). This office has long
disapproved secret ballot voting in open meetings and the casting of mail ballots.
Thus, items under consideration which are not subject to a specific closed meeting
exception must be conducted in a fully open forum. (68 Ops.Cal. Atty.Gen. 65 (1985).)
One aspect of the public’s right to scrutinize and participate in public hearings is their
right to witness the decision-making process. If votes are secretly cast, the public is
deprived of a portion of its right. (See also 59 Ops.Cal. Atty.Gen. 619, 621-622
(1976).) However, it is the view of this office that members of a body may cast their
ballots either orally or in writing so long as the written ballots are marked and tallied
in open session and the ballots are disclosable public records.

Confidentiality of Closed Session

The issue of confidentiality of closed sessions arises in two contexts. First, can
participants in a closed session be made to disclose the contents of the closed session?
Second, can a participant in a closed session be penalized for disclosing the contents
of the closed session?

In Kleitman v. Superior Court (1999) 74 Cal. App.4th 324, the court held that members
of a city council could not be asked, in the context of a civil proceeding, about their
recollections of a closed session meeting. The court concluded that the Brown Act did
not expressly state that the contents of a closed session were confidential, but it
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strongly implied it. The court found that there were only two places where disclosure
of closed session material is discussed in the Brown Act. Both situations involved
incamera disclosures to a court concerning either the minute book or specified tape
recordings. (§§ 54957.2; 54960.) The court thus concluded that closed session
conversations were privileged and confidential. The court stated that this issue was a
matter of first impression, and endorsed two opinions of this office which previously
reached the same conclusion. (See 76 Ops.Cal. Atty.Gen. 289, 290-291 (1993); 80
Ops.Cal. Atty.Gen. 231, 235 (1997).) Having found that the contents of closed sessions
were privileged information, the court applied Evidence Code 1040(b)(1), which
provides an absolute privilege for confidential government information to prevent
compelled disclosure in a civil proceeding. (Kleitman v. Superior Court (1999) 74
Cal. App.4th 324, 335, fn. 9.)

The second issue is whether members of a body who release the contents of discussions
held in an authorized closed session may be penalized. In 80 Ops.Cal. Atty.Gen. 231,
240-241 (1997), this office concluded that individual members of a body were not
permitted to disclose the contents of'a closed session unless authorized by law to do so.
In 76 Ops.Cal.Atty.Gen. 289, 293 (1993), this office considered whether a city could
impose misdemeanor penalties on an individual who, without permission of the
council, disclosed the substance of any discussion properly held during a closed
session. The opinion concluded that such misdemeanor penalties were preempted by
the criminal penalties contained both in the Brown Act and by general criminal
sanctions contained elsewhere in state law.

A variety of actions that do not conflict with the Brown Act that might be undertaken
against an individual who discloses the substance of discussions properly held during
a closed session might include: misdemeanor penalties for failure to perform duties
required by law (§ 1222), barring the person from future closed sessions (see Hamilto